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Dated: 15th day of December, 2018  

 

Title suit: 99/2016 

 

Rita Sharma...................Plaintiff 

 

Versus 

 

   The Regional Manager (Central Bank of India) 

The Branch Manager (Central Bank of India)  

   Sri Anuj Kumar Sarma  

…………Defendant 

   Madhabi Bezbaruah 

   Upen Bezbaruah 

   Nilima Goswami 

   Ramen Goswami 

      …………Pro Forma Defendant 

 

 

 

This suit/ case coming on for final hearing on the 15th day of December, 2018 in 
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the presence of: 

Mrs. Tutumani Devi --- Advocate for the Plaintiff 

Mr. Jamini Deka ----------Advocate for the Defendant 

 

 

And having stood for consideration to this day, the court delivered the following 

judgment: 

 

 

JUDGMENT 

 

This is a suit for declaration of right title and interest, confirmation of 

possession, injunction and consequential reliefs. 

   

 

1. The plaintiff's suit in brief is that, the vendor pro forma defendant no. 4 

and 5 proposed to sell 1 bigha 4 katha land under K.P patta no. 14 of 

dag no. 218, 219 and 220 to the plaintiff and after the proposal the 

plaintiff enquired as to the encumbrance including necessary inquiries 

into the revenue record and after having found the vendor to have right 

title and interest over the suit land consented to the purchase of the suit 

land and the price was settled for Rs. 90,000/. Thereafter both the seller 

and the vendee applied for the permission of the sale and after having 

received the No objection certificate the seller and purchaser execute a 

sale deed no. 999/11 in favour of the plaintiff and thereafter possession 

was handed over to the plaintiff. Since then the plaintiff has been 

peacefully possessing the suit land. It is alleged that on 31.08.16 a notice 

under the seal and signature of authorized officer of Central Bank of 

India was posted over the suit land declaring that the property belonging 

to Anuj Sarma has been taken over by CBI under section 13 (4) of 

Securitisation and Reconstruction of Financial Assets and Enforcement of 
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Security Interest (hereinafter called as SARFAESI act) 2002. After 

receiving the notice the plaintiff sent a pleader notice to the seller pro 

forma defendant 4 & 5 to which the latter replied that neither they nor 

their predecessor have had any knowledge and acquiescence regarding 

the existence of any encumbrances upon the instant land created by 

earlier owner and possessor Anuj Sarma. It is also further stated by pro 

forma def 4 & 5 that their predecessor purchased the suit land after 

proper inquiry of encumbrances. The plaintiff then replied to the 

defendant no.1 & 2 but the latter did not pay nay heed and asked the 

plaintiff to leave the suit land as the said land was mortgaged by Anuj 

Sarma. Hence the suit. 

2. The defendant 1 & 2 could not file written statement within the statutory 

period and therefore the case proceeded ex parte against them. Though 

they filed petition for vacating the exparte decree and the same was 

registered as Misc (J) case no. 80/17 on 6.7.17 but in the said case the 

defendant did not take step against the plaintiff and hence finally on 

27.7.17 the Misc (J) case 80/17 was disposed of. The defendant 1 & 2 

again filed a petition for vacating the ex parte order and again a Misc (j) 

case was registered 69/18 the said case was also disposed of due to not 

taking of appropriate step. Defendant no. 3 remained absent without 

step and the case proceeded ex parte against him. Pro forma Defendant 

no. 4 & 5 appeared and field their written statement. They stated that 

neither they nor their predecessor have had any knowledge and 

acquiescence regarding the existence of any encumbrances upon the 

instant land created by earlier owner and possessor Anuj Sarma. It is 

also further stated by pro forma defendant 4 & 5 that their predecessor 

purchased the suit land after proper inquiry of encumbrances. 

3. Considering the rival pleadings on the record, I have framed following 

points for determination: 

a. Whether this court has jurisdiction to try this instant suit? 

b. Whether there is cause of action of this suit? 
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c. Whether the plaintiff has right, title and interest over the suit land and is 

entitled to the possession of the suit land? 

d.  Whether the plaintiff is entitled to the relief as prayed for 

e. To what other relief(s), the parties are entitled? 

 

 

Issue No. 1: Whether this court has jurisdiction to try this instant suit?    

 

The plaintiff has stated in his plaint that the SARFAUSE Act does not 

cover the suit land as the plaintiff was not a mortgagor and hence the 

defendant cannot interfere with the right title and interest of the plaintiff 

on the plea of any mortgage with strangers not owner and possessor of 

the suit land. 

Section 34 of the SARFAESI Act provides that no civil court shall 

have the jurisdiction to entertain any suit or proceeding in respect of any 

matter which a Debts Recovery Tribunal or the Appellate Tribunal is 

empowered by or under this Act to determine and no injunction shall be 

granted by any court or other authority in respect of any action taken or 

to be taken in pursuance of any power conferred by or under this Act 

under the Recovery of Debts Due to Banks and Financial Institutions Act, 

1993.  

 

Section 17(1) of the SARFAESI Act states that any person 

(including borrower), aggrieved by any of the measures referred to in 

Section 13(4) taken by the secured creditor or his authorised officer, may 

make an application along with such fee, as may be prescribed, to the 

Debts Recovery Tribunal having jurisdiction in the matter within 45 days 

from the date on which such measure had been taken. A perusal of sub-

section (1) of Section 17 of the SARFAESI Act shows that the right of 

appeal is available to any person, including borrower, who is aggrieved 
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by the measures referred to in sub-section (4) of Section 13, taken by 

the secured creditor or his authorised officer under the said Chapter. 

Coming to the case in hand the basic case of plaintiff is that he 

had purchased a land from the seller pro forma defendant 4 & 5 and the 

bank has attached the property on the plea that Anuj Sarma who is the 

owner of the land mortgaged the suit land with the bank. Form the 

perusal of the written statement filed by pro forma defendant 4 & 5 it 

transpires that Anuj Sarma was in possession and owner of the land 

when the former’s predecessor purchased the suit land.  

Now the moot question to be answered is as to whether the 

plaintiff had any remedy under Section 17(1) of the SARFAESI Act by 

approaching the Debts Recovery Tribunal. 

The expression “any person” appearing in Section 17(1) is wide 

enough to include the plaintiff as well. In a decision of the Bombay High 

Court, reported in State Bank of India Vs. Shri Sagar s/o Pramod 

Deshmukh and Ors., CDJ 2011 BHC176, it was observed in Para 20 

as under: 

“So far as the action of secured creditor is concerned, the Debts 

Recovery Tribunal exercises the jurisdiction of superintendence under 

sub-section (3) of Section 17, to see that the secured creditor acts only 

in accordance with the provisions of the said Act and the rules framed 

thereunder, to enforce its security interest and that it neither does 

exceed its jurisdiction nor acts in breach or non-compliance with the 

provisions of the said Act and the rules thereunder. The jurisdiction of 

the Debts Recovery Tribunal under sub-section (3) of Section 17 is akin 

to the jurisdiction of Civil Court, as has been held by the Apex Court in 

Mardia Chemicals case and it also extends to protecting the interest of 

borrowers or any other person against any such illegal acts of secured 

creditor, by directing such secured creditor to restore the management 

or possession of secured assets to the borrower and to pass such order 

as it may consider appropriate and necessary in relation to any of the 



Ts 99/16 

Rita Sharma 

Vs 

Central Bank of India & Others 

 

 

6 December 15, 2018 

 

recourse taken by the secured creditor under sub-section (4)of Section 

13. While exercising such jurisdiction, the Debts Recovery Tribunal can 

also adjudicate upon the questions whether security interest was in fact 

created in respect of any property or part thereof in favour of a secured 

creditor, or whether creation of such security interest in favour of 

secured creditor was legal, valid and proper, or that the measures taken 

by the secured creditor under sub-section (4) of Section 13 of the said 

Act are in accordance with the provisions of the said Act and the Rules 

framed thereunder, or even the question whether any bank or financial 

institution or any consortium or group of banks or financial institutions 

claiming itself or themselves to be secured creditor/s, are in fact the 

secured creditors in respect of any property or part thereof. The 

jurisdiction of Civil Court to decide all such questions is barred by Section 

34 of the said Act.” 

Thus from the perusal of the above judgment I am of the 

considered opinion that The Debts Recovery Tribunal also has the 

jurisdiction to adjudicate as to whether the property in respect of which 

any measure is taken by the secured creditor under Section 13(4) is the 

secured asset or not. Therefore, the plaintiff had the efficacious remedy 

under Section 17(1) of the Act for adjudication of the dispute in question 

by approaching the Debts Recovery Tribunal. 

In the case of Jagdish Singh v Heeralal reported in (2014) 1 

SCC 479 the Apex Court held that “expression “any person “used in sec 

17 of the SARFAESI Act is of wide import and takes within its fold not 

only the borrower but also guarantor or any other person who may be 

effected by measures taken under sec 13 (4)of the Act”.  

Thus in my considered opinion the word “any person” also 

includes the plaintiff in the instant suit and hence the jurisdiction of civil 

court is barred by sec 34 of the SARFAESI Act. 

As this issue is decided in negative hence there is no point 

discussing the other issues framed. 
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Order  

 

In view of the discussions made above it is held that this court 

has no jurisdiction to try the suit as barred by sec 34 of the SARFAESI 

Act 2002 and hence the plaintiff’s case is accordingly dismissed 

uncontested without cost. 

Prepare a decree accordingly. 

Given under my hand and seal of this court on this 15th day of 

December, 2018.    

  

 

          

                                                                                    

 

 

 

 

 Rubina Yasmin 

  Munsiff No.2  
          
           Nalbari 

 
 

 
 
 
 

 
 


